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IN THE COURT  OF  ADDITIONAL  SESSIONS JUDGE 
SONITPUR :: TEZPUR

         Criminal  Appeal  No. 31 (S-4) 2011.

Sri Surajit Deb @ Apu Deb   …..           Accused Appellant.

                                     -   Versus  -

       
State of Assam          ….     Respondent.

        Present :    Mrs. M. Nandi, AJS,
                                     Addl. Sessions Judge,
                                     Sonitpur, Tezpur.

Appearance  :

For  the  Appellant   :     Mr. S.C. Acharya,
               Advocate.

                                                        
 
For the State         :    Mr. H.P.Sedai,

     Addl.Public Prosecutor.                   

                                                     
Date of  argument:   28-03-2012.

   Date of judgment :    11-04-2012.

                       J   U   D   G   M   E   N   T

1. This  appeal  is directed against  the  judgment  and 

order  dated  28-10-2011  passed  by  learned Judicial  Magistrate, 

Ist  class,  Biswanath  Charali  in   G.R.   Case  No.  410/2007 

convicting and sentencing  the  accused/appellant  Surajit Deb @ 

Apu Deb under section 411 of I.P.C to undergo R.I for  2 years 

and also to pay a fine of Rs. 2000/-  in default S.I for 15 days. 



2

2. The facts leading to the case is that on 18-07-07 the 

informant  Sri  Druba  Guha  Sarkar  lodged an  ejahar  to  the  O/C 

Behali Polce Station alleging inter-alia that on 18-07-07   at about 

8 a.m. his staff namely, Tarun Das reported that 300 Tea plants in 

polythene  sleeves  TV  1  was  stolen  from  Bungladanga  new 

planting  area.  On  investigation  with  the  chowkidar  the  stolen 

plants were found in the land belonging to Sankarman Limbu who 

has leased such land to Apu Deb for tea plantation. On personal 

visit with the staff it was found that 50 plants belonging to their 

estate freshly planted and others plants were hidden in the jungle. 

On  receipt  of  the  ejahar,   the  case  was  registered 

bearing No. Behali PS Case No. 157 / 2007 dt. 18-07-2007  U/s. 

379 of IPC and after completion of investigation chargesheet has 

been submitted against the accused/appellant U/s. 379 of IPC. 

During trial the accused put his appearance and he was 

enlarged on bail. Charge was framed U/s. 379 of IPC against the 

accused which was explained to the accused, to which he pleaded 

not guilty and claimed to be tried. In the GR Case the prosecution 

examined  6  witnesses.  On  the  other  hand,  the  accused  did  not 

adduce any evidence. The plea of the accused is of total denial. 

After hearing the argument advanced by the learned 

counsel  of  both  sides,  learned  Magistrate  convicted  the 

accused/appellant as aforesaid.  

 

3. Being highly aggrieved  and  dissatisfied  with  the 

said impugned order, Judgment and conviction, the  appellant has 

preferred this appeal on the following grounds : 

i) for that the learned Magistrate erred both in law and 

facts  in  convicting  the  appellant  and  the  learned 

Magistrate  convicted  the  accused/appellant  on  mere 

presumption, surmise and conjecture;
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ii) for that the learned Magistrate wrongly appreciated the 

evidence of the witnesses and accordingly arrived at 

wrong  findings  of  law  and  illegally  convicted  the 

accused appellant; 

iii) for that the prosecution has not been able to establish 

the ingredients of section 379 of IPC and charge was 

framed against the accused U/s. 379 of IPC to which 

he pleaded not guilty and also put his defence against 

the section 379 of IPC against which the charge was 

framed; 

iv) for that if the charge would have been framed U/s. 411 

of IPC against the accused person, the defence of the 

accused person would have been different and as such 

prejudice has been caused to the accused person; 

v) for that the statement of the accused U/s. 313 Cr.P.C. 

has been taken on the basis of section 379 of IPC not 

on the basis of section 411 of IPC;

vi) for that in the evidence of the prosecution witnesses, 

there is no ingredients of section 411 of IPC and the 

judgment of the learned Magistrate is unjust, improper 

and illegal  in the eye of law and is liable to be set 

aside; 

 

4. I  have  gone through the memo of appeal, evidenc of 

the witnesses recorded by the learned Trial Magistrate as well as 

the  judgment  and order  passed on   28-10-11  in  GR Case  NO. 

410/07 u/s. 379 of IPC.

5. I have also heard arguments advanced by the learned 

counsel of both sides. 

6. On perusal of the evidence of witnesses in GR Case 

No. 410/07 it appears that there is no eye witness in committing 
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theft of tea plants of Behali Tea Estate. According to Manager of 

Behali Tea Estate (PW 1) that on 18-07-07 his  staff of Behali Tea 

estate informed him that some tea plants have been stolen away 

from Bungladanga  division.  The  chowkidar  Tikeswar  had  seen 

some  tea  plants  had  been  hidden  outside  the  Tea  Estate  and 

informed the staff of Behali Tea Estate. He along with some staff 

came to the spot where the tea plants were hidden and found about 

250 tea plantation were hidden inside the grass and 50 plants were 

already planted on the ground. On being asked he came to know 

that the said land belonged to accused Apu Deb.

In  cross-examination,  PW  1  replied  that  chowkidar 

Jugnu Kharia and Tikeswar informed their staff Tarun Das about 

the incident and Tarun Das informed him. Lateron police seized 

the stolen tea plants and gave zimma to the staff Tarun Das.

Chowkidar  Tikeswar  stated in  his  deposition that  in 

the year 2007 he had seen some tea plants were scattered outside 

the tea garden and counted the said tea plants and thought that 

these plants have been stolen away and informed the staff of the 

tea  garden  Tarun  Das.  Tarun  Das  informed  the  Manager  over 

phone and he accompanied the Manager to the garden and found 

that the tea plants were kept inside the tea garden. But the garden 

employee  Jugnu  Kharia  did  not  support  the  case  of  the 

prosecution. According to him about 3 years ago he was working 

inside  the  tea  garden.  Tikeswar  asked him to  call  Jamadar  and 

lateron he came to know from the Garden sarder that some tea 

plants have been stolen away from their garden.

Other  witness  PW 3  Kishore  Dutta  Roy  stated  that 

about  2  years  ago  some  tea  plants  have  been  stolen  from  the 

Bungladanga division of Behali Tea Estate which was informed by 

the chowkidar to  the Manager and it  is  also stated that  the  tea 

plants were found in the Tea garden of Apu Deb. He accompanied 

the manager to the place where the tea plants were kept and found 
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that  some tea  plants  were  kept  inside  the  drain  outside  the  tea 

garden and some tea plants were planted in the tea garden of Apu 

Deb. Apu Deb confessed that those plants not belonged to him and 

somebody had planted those tea plants in his garden. After that 

Manager informed police about the incident. PW 3 replied in his 

cross-examination that  some tea  plants  were  found in the  drain 

and some were kept inside the Ulu kher. 

From the  statement  of  the  witnesses,  it  appears  that 

none  of  the  witnesses  stated  that  accused  Apu  Deb had  stolen 

away the tea plants from Behali Tea Estate. Regarding recovery of 

tea  plants  the  statement  of  the  witnesses  are  also  different. 

According to  the  informant  Dhruba Guha Sarkar  about  250 tea 

plants were hidden inside the grass and 50 Nos of tea plants were 

planted on the ground. PW 2 stated that about 200 nos of tea plants 

were  found  inside  the  tea  garden.  This  witness  did  not  say 

anything in respect of plantation of fresh tea plants in the garden of 

Apu  Deb.  PW  3  stated  something  different.  According  to  him 

some tea plants were found in the drain outside the tea garden and 

some tea plants were planted in the garden of Apu Dev.

 PW  4  Dharani  Kalita  deposed  in  his  evidence  that 

about  2  years  ago  while  he  and  2  other  security  were  going 

towards the place where they were usually  doing duty, then the 

Manager took them in a private tea garden and asked him whether 

the tea plants were belonged to Behali Tea Estate. He replied that 

he did not know, then the Manager asked him to say that the said 

tea plants were belonged to their tea garden. When he refused to 

say like that, the Manager  withdrew him from the said place and 

posted him another place. In cross-examination PW 4 also replied 

that police did not record his statement what he had stated before 

the  police.  The  Manager  asked  him  to  say  that  the  tea  plants 

belonged to their tea garden. As he refused to say like that, the 

Manager posted him another place. 
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7. It  was  urged  by  the  learned  counsel  for  the 

accused/appellant that in GR Case No. 410/07 the charge framed 

U/s.  379 of IPC against the accused and the learned Magistrate 

specifically stated in his judgment that no person has seen that the 

accused has  taken away such  tea  plants  and planted  in  his  tea 

garden. So, it appears that ingredients of section 379 of IPC are 

not  proved  before  the  Court,  but  the  learned  Magistrate  has 

convicted the accused u/s.  411 of IPC alleging that the accused 

Apu Deb unable to give true account of such tea plants which were 

freshly  planted  in  his  garden.  Learned  counsel  has  stated  that 

charge was not framed U/s. 411 IPC so the accused was prejudiced 

as he has not given an opportunity to make his defence U/s. 411 of 

IPC.

In support of his submission, learned counsel for the 

accused appellant placed reliance on some case laws :

1.  AIR 1954 SC 39,    2. 1991 Cri.L.J SC 989, 

3. AIR 1972 SC 642, 4. AIR 1979 SC 1718 and 

5. 1979 Cri.L.J. 309. 

8. Section 410 IPC explains what comes under the word 

‘stolen property’. This section enacts that when the possession of 

property has been transferred by theft, extortion, robbery or where 

the property has been criminally misappropriated or the property 

in respect of which criminal breach of trust has been committed, 

can be said to be ‘stolen property’. 

 Before a person could be convicted U/s. 411 IPC it is 

necessary for the prosecution to prove two things,  (i)  dishonest 

receipt or retention of stolen property and (2) knowledge at the 

time of receipt that the property received was stolen property.
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9. Section 411 IPC does not apply to a case where the 

accused suspects the property to be stolen property. He must have 

reason to believe when he received the property that it was stolen 

property. The word ‘believe’ is a very much stronger word than 

suspect  and  it  involves  the  necessity  of  showing  that  the 

circumstances  were  such  that  a  reasonable  man must  have  felt 

convinced in his mind that the property with which he was dealing 

must be stolen property.

The essential requirement of the offence of receiving 

stolen property is that the property seized from the possession of 

the accused must be proved by the prosecution to be stolen. 

It is the duty of the prosecution in order to bring home 

the guilt of a person under section 411, IPC to prove, (1) that the 

stolen property was in the possession of the accused, (2) that some 

person  other  than  the  accused  had  possession  of  the  property 

before the accused got possession of it, and (3) that the accused 

had knowledge that the property was stolen property. 

Thus, a person can not be convicted of receiving  if he 

had no guilty knowledge at the time of receipt. But he is guilty of 

retaining if he subsequently knows or has reason to believe that the 

property was stolen. The offence of dishonest retention of stolen 

property may be complete  without  any guilty  knowledge at  the 

time of receipt. But in order to support a conviction of dishonestly 

retaining stolen property, it  ought to be shown that the accused 

being  in  innocent  possession  of  the  property  acquired  the 

knowledge that it was stolen, and thereafter retained it dishonestly. 

In the case in hand, none of the witnesses has stated 

that the accused Apu Deb has knowledge that the tea plants found 

in his garden was stolen property and he has knowledge that the 

said tea plants are the stolen property. It is also not found in the 
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evidence of the witnesses that some persons other than the accused 

had possesson of the tea plants before the accused got possession 

of it. 

 

Another contention argued by the learned counsel for 

the accused/appellant that no separate charge was framed U/s. 411 

of IPC, so the accused can not be convicted under the said section 

of law and the judgment passed by the learned Magistrate is liable 

to be set aside. 

The general rule is that  an accused person can not be 

convicted of an offence in absence of a specific charge.    

 

In a case, 1978 Cri.L.J. 498 Kerala it was held that - 

“where the accused was charged for an offence of murder and the 

recoveries  made  in  the  case  were  treated  and  used  by  the 

prosecution only as a piece of evidence in support of the murder 

charge, it  was held that in absence of the charge for robbery or 

theft the appellant can not be convicted U/s. 411 of IPC.

In another case AIR 1991 SC 1224 Hon’ble Supreme 

Court has held that – “when no charge u/s. 411 IPC was framed 

against  the  accused  it  was  held  that  no  conviction  can  be 

recorded against him.” 

10. Under such circumstances, I am of the view that the 

judgment and order passed on 28-10-201 by the learned Judicial 

Magistrate, Ist class, Biswanath Charali  in GR Case No. 410/2007 

is not as per provisions of law and it needs to be interfered.  

11. In the result, the appeal is accordingly allowed and the 

Judgment of conviction and sentence passed by the learned trial 

Court is hereby set aside. The appellant is acquitted of the charge 

levelled against him.  

12. Return   the   LCR  along   with   a   copy   of  this 

judgment  to  the  Court  below.
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13. Given under my hand and seal of this Court, on this 

day, the 11th day of April, 2012. 

   (M. Nandi)
                                                               Addl. Sessions Judge,
                                                                    Sonitpur, Tezpur.        
 

Dictated and  
Corrected by me.

            (M. Nandi)
    Addl. Sessions Judge,
       Sonitpur, Tezpur.

Transcribed and typed by me. 
(R. Hazarika)
Steno. 


